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RECOMVENDED CRDER

Pursuant to notice, a final hearing was held in this case
on Septenber 27, 2007, in Wnter Haven, Florida, before Susan B
Harrell, a designated Admi nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jennifer Forshey, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

For Respondent: Aaron B. Roush, MD., pro se
Kel ly E. Speer, Esquire!l
1804 West Baker Street, Suite D
Plant City, Florida 33563

STATEMENT COF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsection 458.331(1)(t), Florida Statutes (2004),2 and, if so,

what di scipline should be inposed.



PRELI M NARY STATEMENT

On Septenber 26, 2006, Petitioner, Departnent of Health
(Departnent), filed a one-count Adm nistrative Conplaint with
t he Board of Medici ne agai nst Respondent, Aaron B. Roush, MD.
(Dr. Roush), alleging that Dr. Roush violated Subsection
458.331(1)(t), Florida Statutes. Dr. Roush requested an
adm ni strative hearing, and the case was forwarded to the
Di vision of Adm nistrative Hearings on July 24, 2007, for
assignment to an Adm nistrative Law Judge to conduct the final
heari ng.

Dr. Roush’s |l egal counsel was unable to attend the fina
hearing due to a nedical energency. Dr. Roush appeared at the
final hearing. The undersigned offered to continue the final
hearing until Dr. Roush’s | egal counsel could participate in the
final hearing, but Dr. Roush elected to go forward with the
final hearing and to represent hinself.

At the final hearing, the Department did not call any
W tnesses. Petitioner’'s Exhibits A, B, C, D, E, and F were
admtted in evidence. The testinony of the Departnent’s expert
wi tness, M chael J. Cohen, MD., was presented by deposition
whi ch was nmarked as Petitioner’s Exhibit D. At the final
hearing, Dr. Roush testified in his own behalf, and Respondent’s

Exhibit 1 was admtted in evidence.



The one-volunme Transcript was filed on Cctober 2, 2007. On
Cctober 12, 2007, the parties filed their Proposed Recommended
Orders, which have been considered in rendering this Recommended
O der.

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with the
regul ation of the practice of nedicine pursuant to Chapters 20,
456, and 458, Florida Statutes.

2. Dr. Roush is a licensed nedical doctor in the State of
Fl orida, having been issued |icense No. ME 83992. He is board-
certified in general surgery by the American Board of Surgery.

3. On February 8, 2005, V.R presented to the energency
departnment at Wnter Haven Hospital, Inc. Her chief conplaint

was “near syncope,” which neans near fainting. She had fallen
and hit her left ribs. She denied hitting her head and stated
t hat she never “went conpletely out.” She conplained of feeling
di zzy when she st ood.

4. \Wiile in the energency departnent, V.R had a CT which
i ndi cated an abnormality. She was admtted to the hospital by
Ernesto J. Perez, MD., who was the attending physician. V.R’s
nmedi cal history included hypertension, osteoarthritis,
ost eoporosi s, and gastroesophageal reflux disease. A brain

magneti c resonance imaging (MRI) and a carotid magnetic

resonance angi ography (MRA) were ordered for V.R



5. After the MRl and MRA were conpleted, V.R was seen by
Juan L. Joy, MD., who reviewed the test results. Dr. Joy found
that both studies were “unremarkable.” Specifically, Dr. Joy
found that the MRI showed no posterior fossa | esions.

6. The radi ographic report of the MRA showed that there
was “approximately 70 to 80 percent |um nal narrow ng of the
proximal left ICA." Because of the abnormal MRA, Dr. Perez
consulted with Dr. Roush.

7. Dr. Roush examined the patient and felt that V.R's
synptonms were consistent with inner ear cochlear nal function.
However, he determned that V.R had left-sided 70 to 80 percent
carotid stenosis. H's assessnent of V.R was that she was “a
66-year-old femal e with probabl e asynptonmatic hi gh-grade
stenosis in the left carotid internal artery.” He recommended a
carotid endarterectony, which is a procedure that renbves plaque
fromthe lining of the carotid artery.

8. An MRA is used to diagnose bl ockages or stenosis in the
carotid arteries. An MRA can overestimte the degree of
bl ockage. O her studies such as ultrasound, carotid Doppler
studi es, and standard arteriography are used to diagnose carotid
stenosis. Roush did not order or perform any additional
di agnostic studies to confirmthe results of V.R's MRA prior to

maki ng the surgical recommendati on



9. Dr. Roush performed the carotid endarterectony on V.R
but no carotid stenosis was found. An ultrasound of the right
carotid artery was ordered to determne if the original MRA had
been of the right carotid rather then the left. The ultrasound
showed that there was “no henpbdynam cally significant stenosis”
and “no plaque” in the right carotid.

10. The Departnent presented Dr. M chael J. Cohen as its
expert witness. Dr. Cohen is board-certified in vascul ar
surgery. It was Dr. Cohen’s opinion that an MRA, al one, was not
sufficient to diagnose carotid stenosis and that Dr. Roush fell
bel ow t he standard of care by not ordering additional diagnostic
tests prior to recommendi ng surgical intervention. Dr. Cohen's
opinion is credited.

11. The MRA showed a bl ockage of 70 to 80 percent.

Dr. Cohen credi bly opined that nost vascul ar surgeons woul d not
have operated on an asynptomatic patient such as V.R wth that
| evel of stenosis without additional testing.

12. It was Dr. Cohen’s credible opinion that the carotid
endarterectony which Dr. Roush perfornmed on V.R was an
unnecessary surgical procedure; thus, Dr. Roush fell below the

standard of care when he performed the surgery.



CONCLUSI ONS OF LAW

13. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2007).

14. The Departnent alleged that Dr. Roush viol ated
Subsection 458.331(1)(t), Florida Statutes, which provides:

(1) The followi ng acts constitute grounds
for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * *

(t) G oss or repeated mal practice or the
failure to practice nedicine with that |eve
of care, skill, and treatnent, which is
recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar
conditions and circunstances. The board
shal | give great weight to the provisions of
S. 766.102 when enforcing this paragraph.

As used in this paragraph, “repeated

mal practice” includes, but is not limted
to, three or nore clainms of nedica

mal practice within the previous 5-year
period resulting in indemities being paid
in excess of $50,000 each to the claimant in
a judgnment or settlenment and which incidents
i nvol ved negligent conduct by the physician.
As used in this paragraph, “gross

mal practice” or “the failure to practice
medi cine with that |evel of care, skill and
treatnment, which is recogni zed by a
reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions
and circunstances,” shall not be construed
to require that a physician be inconpetent
to practice nedicine in order to be

di sci plined pursuant to this paragraph. A
recomended order by an adm nistrative | aw
judge or a final order of the board finding
a violation under this paragraph shal



specify whether the licensee was found to
have conmtted “gross mal practice,”
“repeated mal practice,” or “failure to
practice nedicine with that |evel of care,
skill, and treatnent which is recogni zed as
bei ng acceptabl e under simlar conditions
and circunstances,” or any conbi nation

t hereof, and any publication by the board
shall so specify.

15. The Departnent alleged that Dr. Roush viol ated
Subsection 458.331(1)(t), Florida Statutes, by failing to
perform di agnostic studies to confirmthe results of V.R’'s MRA
by incorrectly diagnosing V.R with |left-sided carotid stenosis,
and by performng or attenpting to perform an unnecessary
surgery on V. R

16. The Departnent has established that Dr. Roush viol ated
Subsection 458.331(1)(t), Florida Statutes, by failing to
practice nedicine with that |evel of care, skill, and treatnent
whi ch is recogni zabl e by a reasonably prudent sim |l ar physician
as being acceptable under simlar conditions and circunstances.
The Departnent established that the standard of care required
that Dr. Roush perform additional diagnostic testing on V.R to
determ ne whether there was carotid stenosis. An MRA can
overesti mate the bl ockage, and V.R was asynptonmatic. |n other
wor ds, her synptons did not point to a diagnosis of carotid
stenosis. No carotid stenosis was found when the surgery was

performed. Dr. Roush incorrectly diagnosed carotid stenosis and

performed an unnecessary surgical procedure.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a final order be entered finding
that Dr. Roush viol ated Subsection 458.331(1)(t), Florida
Statutes; inposing an administrative fine of $10,000; requiring
25 hours of conmunity service; requiring Dr. Roush to take no
| ess than five hours of Ri sk Management Conti nuing Medi cal
Educati on coursework; and issuing a reprimnd.

DONE AND ORDERED this 16th day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

c e

—~———— _—
SUSAN B. HARRELL
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 16th day of Novenber, 2007

ENDNOTES
Y Ms. Speer was unable to attend the final hearing due to
medi cal reasons. Dr. Roush represented hinself at the final
hearing, and Ms. Speer filed a proposed reconmended order on
Dr. Roush’s behal f.
2 Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2004 edition.



COPI ES FURNI SHED:

Jenni fer Forshey, Esquire
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Kelly E. Speer, Esquire
1804 West Baker Street, Suite D
Plant Cty, Florida 33563

Larry McPherson, Executive Director
Board of Medicine

Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

Josefina M Tanmayo, General Counsel
Department of Health

4052 Bald Cypress Way, Bin A-02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



